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EFFECTIVE DATE NOTE: At 63 FR 28637, May
26, 1998, § 261.4 was amended by adding para-
graphs (a)(9)(iii) and (a)(16) and by revising
paragraph (b)(7), effective Aug. 24, 1998. For
the convenience of the user, the superseded
text is set forth as follows:

§ 261.4 Exclusions.

* * * * *

(b) * * *
(7) Solid waste from the extraction,

beneficiation, and processing of ores and
minerals (including coal, phosphate rock and
overburden from the mining of uranium ore),
except as provided by § 266.112 of this chapter
for facilities that burn or process hazardous
waste. For purposes of § 261.4(b)(7),
beneficiation of ores and minerals is re-
stricted to the following activities: Crushing;
grinding; washing; dissolution; crystalliza-
tion; filtration; sorting; sizing; drying; sin-
tering; pelletizing; briquetting; calcining to
remove water and/or carbon dioxide; roast-
ing, autoclaving, and/or chlorination in prep-
aration for leaching (except where the roast-
ing (and/or autoclaving and/or chlorination)/
leaching sequence produces a final or inter-
mediate product that does not undergo fur-
ther beneficiation or processing); gravity
concentration; magnetic separation; electro-
static separation; flotation; ion exchange;
solvent extraction; electrowinning; precipi-
tation; amalgamation; and heap, dump, vat,
tank, and in situ leaching. For the purpose of
§ 261.4(b)(7), solid waste from the processing
of ores and minerals includes only the fol-
lowing wastes:

(i) Slag from primary copper processing;
(ii) Slag from primary lead processing;
(iii) Red and brown muds from bauxite re-

fining;
(iv) Phosphogypsum from phosphoric acid

production;
(v) Slag from elemental phosphorus pro-

duction;
(vi) Gasifier ash from coal gasification;
(vii) Process wastewater from coal gasifi-

cation;
(viii) Calcium sulfate wastewater treat-

ment plant sludge from primary copper proc-
essing;

(ix) Slag tailings from primary copper
processing;

(x) Fluorogypsum from hydrofluoric acid
production;

(xi) Process wastewater from hydrofluoric
acid production;

(xii) Air pollution control dust/sludge from
iron blast furnaces;

(xiii) Iron blast furnace slag;
(xiv) Treated residue from roasting/leach-

ing of chrome ore;
(xv) Process wastewater from primary

magnesium processing by the anhydrous
process;

(xvi) Process wastewater from phosphoric
acid production;

(xvii) Basic oxygen furnace and open
hearth furnace air pollution control dust/
sludge from carbon steel production;

(xviii) Basic oxygen furnace and open
hearth furnace slag from carbon steel pro-
duction;

(xix) Chloride process waste solids from ti-
tanium tetrachloride production;

(xx) Slag from primary zinc processing.

* * * * *

§ 261.5 Special requirements for haz-
ardous waste generated by condi-
tionally exempt small quantity gen-
erators.

(a) A generator is a conditionally ex-
empt small quantity generator in a cal-
endar month if he generates no more
than 100 kilograms of hazardous waste
in that month.

(b) Except for those wastes identified
in paragraphs (e), (f), (g), and (j) of this
section, a conditionally exempt small
quantity generator’s hazardous wastes
are not subject to regulation under
parts 262 through 266, 268, and parts 270
and 124 of this chapter, and the notifi-
cation requirements of section 3010 of
RCRA, provided the generator complies
with the requirements of paragraphs
(f), (g), and (j) of this section.

(c) When making the quantity deter-
minations of this part and 40 CFR part
262, the generator must include all haz-
ardous waste that it generates, except
hazardous waste that:

(1) Is exempt from regulation under
40 CFR 261.4(c) through (f), 261.6(a)(3),
261.7(a)(1), or 261.8; or

(2) Is managed immediately upon
generation only in on-site elementary
neutralization units, wastewater treat-
ment units, or totally enclosed treat-
ment facilities as defined in 40 CFR
260.10; or

(3) Is recycled, without prior storage
or accumulation, only in an on-site
process subject to regulation under 40
CFR 261.6(c)(2); or

(4) Is used oil managed under the re-
quirements of 40 CFR 261.6(a)(4) and 40
CFR part 279; or

(5) Is spent lead-acid batteries man-
aged under the requirements of 40 CFR
part 266, subpart G; or

(6) Is universal waste managed under
40 CFR 261.9 and 40 CFR part 273.
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(d) In determining the quantity of
hazardous waste generated, a generator
need not include:

(1) Hazardous waste when it is re-
moved from on-site storage; or

(2) Hazardous waste produced by on-
site treatment (including reclamation)
of his hazardous waste, so long as the
hazardous waste that is treated was
counted once; or

(3) Spent materials that are gen-
erated, reclaimed, and subsequently re-
used on-site, so long as such spent ma-
terials have been counted once.

(e) If a generator generates acute
hazardous waste in a calendar month
in quantities greater than set forth
below, all quantities of that acute haz-
ardous waste are subject to full regula-
tion under parts 262 through 266, 268,
and parts 270 and 124 of this chapter,
and the notification requirements of
section 3010 of RCRA:

(1) A total of one kilogram of acute
hazardous wastes listed in §§ 261.31,
261.32, or 261.33(e).

(2) A total of 100 kilograms of any
residue or contaminated soil, waste, or
other debris resulting from the clean-
up of a spill, into or on any land or
water, of any acute hazardous wastes
listed in §§ 261.31, 261.32, or 261.33(e).

[Comment: ‘‘Full regulation’’ means those
regulations applicable to generators of
greater than 1,000 kg of non-acutely hazard-
ous waste in a calendar month.]

(f) In order for acute hazardous
wastes generated by a generator of
acute hazardous wastes in quantities
equal to or less than those set forth in
paragraph (e)(1) or (2) of this section to
be excluded from full regulation under
this section, the generator must com-
ply with the following requirements:

(1) Section 262.11 of this chapter;
(2) The generator may accumulate

acute hazardous waste on-site. If he ac-
cumulates at any time acute hazardous
wastes in quantities greater than those
set forth in paragraph (e)(1) or (e)(2) of
this section, all of those accumulated
wastes are subject to regulation under
parts 262 through 266, 268, and parts 270
and 124 of this chapter, and the applica-
ble notification requirements of sec-
tion 3010 of RCRA. The time period of
§ 262.34(a) of this chapter, for accumula-
tion of wastes on-site, begins when the
accumulated wastes exceed the appli-
cable exclusion limit;

(3) A conditionally exempt small
quantity generator may either treat or
dispose of his acute hazardous waste in
an on-site facility or ensure delivery to
an off-site treatment, storage, or dis-
posal facility, either of which, if lo-
cated in the U.S., is:

(i) Permitted under part 270 of this
chapter;

(ii) In interim status under parts 270
and 265 of this chapter;

(iii) Authorized to manage hazardous
waste by a State with a hazardous
waste management program approved
under part 271 of this chapter;

(iv) Permitted, licensed, or registered
by a State to manage municipal solid
waste and, if managed in a municipal
solid waste landfill is subject to Part
258 of this chapter;

(v) Permitted, licensed, or registered
by a State to manage non-municipal
non-hazardous waste and, if managed
in a non-municipal non-hazardous
waste disposal unit after January 1,
1998, is subject to the requirements in
§§ 257.5 through 257.30 of this chapter; or

(vi) A facility which:
(A) Beneficially uses or reuses, or le-

gitimately recycles or reclaims its
waste; or

(B) Treats its waste prior to bene-
ficial use or reuse, or legitimate recy-
cling or reclamation; or

(vii) For universal waste managed
under part 273 of this chapter, a univer-
sal waste handler or destination facil-
ity subject to the requirements of part
273 of this chapter.

(g) In order for hazardous waste gen-
erated by a conditionally exempt small
quantity generator in quantities of less
than 100 kilograms of hazardous waste
during a calendar month to be excluded
from full regulation under this section,
the generator must comply with the
following requirements:

(1) Section 262.11 of this chapter;
(2) The conditionally exempt small

quantity generator may accumulate
hazardous waste on-site. If he accumu-
lates at any time more than a total of
1000 kilograms of his hazardous wastes,
all of those accumulated wastes are
subject to regulation under the special
provisions of part 262 applicable to gen-
erators of between 100 kg and 1000 kg of
hazardous waste in a calendar month
as well as the requirements of parts 263
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through 266, 268, and parts 270 and 124
of this chapter, and the applicable noti-
fication requirements of section 3010 of
RCRA. The time period of § 262.34(d) for
accumulation of wastes on-site begins
for a conditionally exempt small quan-
tity generator when the accumulated
wastes exceed 1000 kilograms;

(3) A conditionally exempt small
quantity generator may either treat or
dispose of his hazardous waste in an
on-site facility or ensure delivery to an
off-site treatment, storage or disposal
facility, either of which, if located in
the U.S., is:

(i) Permitted under part 270 of this
chapter;

(ii) In interim status under parts 270
and 265 of this chapter;

(iii) Authorized to manage hazardous
waste by a State with a hazardous
waste management program approved
under part 271 of this chapter;

(iv) Permitted, licensed, or registered
by a State to manage municipal solid
waste and, if managed in a municipal
solid waste landfill is subject to Part
258 of this chapter;

(v) Permitted, licensed, or registered
by a State to manage non-municipal
non-hazardous waste and, if managed
in a non-municipal non-hazardous
waste disposal unit after January 1,
1998, is subject to the requirements in
§§ 257.5 through 257.30 of this chapter; or

(vi) A facility which:
(A) Beneficially uses or reuses, or le-

gitimately recycles or reclaims its
waste; or

(B) Treats its waste prior to bene-
ficial use or reuse, or legitimate recy-
cling or reclamation; or

(vii) For universal waste managed
under part 273 of this chapter, a univer-
sal waste handler or destination facil-
ity subject to the requirements of part
273 of this chapter.

(h) Hazardous waste subject to the
reduced requirements of this section
may be mixed with non-hazardous
waste and remain subject to these re-
duced requirements even though the
resultant mixture exceeds the quantity
limitations identified in this section,
unless the mixture meets any of the
characteristics of hazardous waste
identified in subpart C.

(i) If any person mixes a solid waste
with a hazardous waste that exceeds a

quantity exclusion level of this section,
the mixture is subject to full regula-
tion.

(j) If a conditionally exempt small
quantity generator’s wastes are mixed
with used oil, the mixture is subject to
part 279 of this chapter. Any material
produced from such a mixture by proc-
essing, blending, or other treatment is
also so regulated.

[51 FR 10174, Mar. 24, 1986, as amended at 51
FR 28682, Aug. 8, 1986; 51 FR 40637, Nov. 7,
1986; 53 FR 27163, July 19, 1988; 58 FR 26424,
May 3, 1993; 60 FR 25541, May 11, 1995; 61 FR
34278, July 1, 1996; 63 FR 24968, May 6, 1998]

EFFECTIVE DATE NOTE: At 63 FR 24968, May
6, 1998, in § 261.5, paragraph (j) was amended
by removing the phrase ‘‘if it is destined to
be burned for energy recovery’’ from the end
of the first and second sentences, effective
July 6, 1998.

§ 261.6 Requirements for recyclable
materials.

(a)(1) Hazardous wastes that are recy-
cled are subject to the requirements for
generators, transporters, and storage
facilities of paragraphs (b) and (c) of
this section, except for the materials
listed in paragraphs (a)(2) and (a)(3) of
this section. Hazardous wastes that are
recycled will be known as ‘‘recyclable
materials.’’

(2) The following recyclable mate-
rials are not subject to the require-
ments of this section but are regulated
under subparts C through H of part 266
of this chapter and all applicable provi-
sions in parts 270 and 124 of this chap-
ter:

(i) Recyclable materials used in a
manner constituting disposal (subpart
C);

(ii) Hazardous wastes burned for en-
ergy recovery in boilers and industrial
furnaces that are not regulated under
subpart O of part 264 or 265 of this
chapter (subpart H);

(iii) Recyclable materials from which
precious metals are reclaimed (subpart
F);

(iv) Spent lead-acid batteries that
are being reclaimed (subpart G).

(3) The following recyclable mate-
rials are not subject to regulation
under parts 262 through parts 266 or
parts 268, 270 or 124 of this chapter, and
are not subject to the notification re-
quirements of section 3010 of RCRA:
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